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As the old saying goes, only change is 
constant.

 Indeed, 2017 saw several major legal and 
regulatory changes and proposals that are 
already impacting New York City property 
ownership and development. As 2018 begins, 
the real estate community should expect to 
see further legislative and regulatory changes 
that will impact taxation, financing, develop-
ment rights and more. But some of the major 
changes from 2017 are worth thinking about. 
And what will what their passage mean for 
the future?

 First, there was the renewal of the 421a tax 
exemption.

  In April of 2017 New York’s legislature 
renewed the 421a property tax exemption, 
providing a valuable incentive program for 
new residential projects that commence con-
struction before June 2022. The new program 
contains different affordability requirements 
than the old program, including a longer 
exemption period and one that is primarily 
available for new rental projects. Developers 
and lenders quickly learn that the new 421a 
can only be applied for after completion of 
construction, making it even more critical to 

confirm the eligibility of residential projects 
through the review and advice of 421a coun-
sel and in consultation with the New York 
City Department of Housing Preservation & 
Development (HPD). Without a 421a prelimi-
nary certificate of eligibility (as was available 
during construction under the old program, 
no longer available under the new 
421a program), a counsel’s 421a 
opinion letter becomes even more 
essential for developers, borrowers 
and lenders.

  Following the renewal of the 
421a statute, HPD and the City 
Comptroller adopted rules to: a) 
implement the new 421a program, 
b) limit the ability of new 421a 
projects to generate additional 
development rights under the vol-
untary Inclusionary Housing program and 
c) add documentation requirements for pay-
ment of prevailing wages to building service 
employees and, for the first time, to clarify 
how developers of large 421a projects are to 
meet minimum average wage construction 
requirements. 

 The city also passed two local laws that 

subject all properties receiving 421a benefits 
to regular audits by HPD as to their proper-
ties’ compliance with rent registration and 
affordability requirements. Many large prop-
erty owners are already reviewing their 421a 
properties’ compliance with these and other 
421a requirements in advance of HPD’s audits, 

which are scheduled to begin in 
the fall of 2018.

 Second, there were ICAP Rules 
issued. In March 2017 the New York 
City Department of Finance issued 
final rules for the Industrial and 
Commercial Abatement Program 
(ICAP). The ICAP rules provide 
critical guidance on how to mit-
igate increases in property taxes 
relating to renovation, expansion 
and new construction of commer-

cial property throughout New York City. New 
ICAP projects are also subject to filing fees, for 
the first time.

  Next is federal tax reform, which was 
signed into law in December 2017.  While 
it appears that private activity bonds and 
low-income housing tax credits are still 
allowed, it remains to be seen what demand 

there will be for these programs among devel-
opers, borrowers and potential purchasers 
of these tax credits. If these tools are unable 
to keep up with the demand for housing 
finance, developers and borrowers will look 
to other tools and financing sources to pick 
up the slack.

  Fourth, rezoning continued its march 
forward. Throughout 2017, the City Planning 
Commission and the City Council evaluated 
various rezoning proposals, several of which 
became law (East Midtown, East Harlem, 
among others). The effects of these rezon-
ings will be seen in new residential, commer-
cial and mixed-use developments. Owners 
and developers of sites in rezoned areas are 
expected to align their development plans 
with property tax incentives and financing 
programs, to fully incentivize development 
in rezoned areas.

  During 2018, owners and developers 
will be faced with opportunities and new 
requirements from these legal and regula-
tory changes and proposals. 

Daniel M. Bernstein is an attorney at 
Rosenberg & Estis.

In 2017, the New York City investment 
sales market continued its downward trend, 
both in terms of the volume of sales and 
property values. The correction in this mar-
ket segment is now in its 28th month, and the 
biggest questions moving forward is whether 
the recent tax reform package, implemented 
by Washington, will be enough to pull this 
market out of its downward spiral.

  “Downward spiral” may be a bit harsh, 
but there is no doubt that for the 
past two to three years the market 
has been falling from its 2014/2015 
cyclical peak in volume and value. 

 As is normally the case when a 
correction in the investment sales 
market occurs, volume is the first 
metric to fall, and that trend has 
held in this correction.

 In 2017, there were 3,604 prop-
erties sold citywide, an 18 percent 
drop from 2016, 31 percent below 
2015 and 35 percent below the peak in 2014. 
The 806 properties sold in  the fourth quar-
ter of 2017 represented the lowest quarterly 
total for the entire city since the first quarter 
of 2013 (20 quarters). 

 If we look at Manhattan, we see the num-
ber of properties sold is even more adversely 
impacted by the current correction. In 2017, 
there were 602 properties sold, which was 45 
percent below the 1,092 sales in 2015 and 50 
percent below 2012’s peak of 1,200 sales. 

If those numbers weren’t depressing 
enough, the dollar-volume metric was off 
even more.

  In 2017, the dollar volume of sales was 
$34.9 billion, 40 percent below 2016’s $57.8 
billion and 57 percent below 2015’s record of 
$80.4 billion. (One of the few positive notes 
was that in fourth quarter of 2017, there was 
$10.5 billion in sales, the year’s best quar-
terly total.) In Manhattan, 2017 saw $21.6 bil-

lion of sales activity which was 45 
percent below 2016’s total and 66 
percent below the all-time record 
achieved in 2015 of $63.2 billion.

  For the year, 2017 saw an 
increase in property value city-
wide by 2 percent, increasing 
from a 2016 average of $532 per 
square foot to a 2017 average of 
$544 per square foot. Digging 
into these numbers a little fur-
ther does not bode well for the 

direction of future values: In 3Q17, property 
values in Manhattan turned negative across 
all property types for the first time in this 
cycle, and this trend continued through the 
fourth quarter. For the year, Manhattan val-
ues dropped by an average of 4 percent from 
$1,449 per square foot in 2016, to $1,386 per 
square foot in 2017. 

 Reductions in Manhattan property values 
in 2017 were relatively modest with mostly 
single-digit drops. The exceptions were in 

the land market and the retail property mar-
kets. Land values per buildable square foot 
dropped by 18 percent from 2016’s average of 
$681 per square foot, down to $558 last year. 
Retail property values dropped by 11 per-
cent to an average of $3,092 per square foot. 
Office buildings saw values drop by 9 per-
cent while mixed-use asset’s values fell by 8 
percent. Multifamily properties held up the 
best with value reductions of just 3 percent 
in the walk-up sector and 2 percent for ele-
vator properties.

 For the seven major property types in each 
of the four geographic submarkets outside of 
Manhattan, values dropped in just seven of 
these 28 sectors. On a net basis, the outer bor-
oughs showed increases in value of 7 percent 
last year, increasing from an average of $379 
per square foot in 2016, to an average of $406 
per square foot in 2017. However, given that 
values were in red territory in all product seg-
ments in Manhattan, and just 25 percent of 
outer-borough product segments were nega-
tive, we would typically expect that this nega-
tive pressure would continue to be exerted on 
values in the outer boroughs in 2018.

  Historically, volume drops for four or 
five years in a row after the beginning of a 
correction. Given that we are two to three 
years into volume reductions in this down-
turn, we would typically expect to see sales 
volumes drop for another couple of years. 
Additionally, the 3,604 properties that sold 

last year represented 2.2 percent of the total 
market, just 0.1 percent below the long-term 
average of 2.3 percent turnover. As this turn-
over average has been consistent over the past 
34 years, it would not be surprising to see vol-
umes drop even further in order to maintain 
this long-term average.

 In the absence of tax reform, we would 
fully expect volume to drop for another year 
or two, at least, and value to fall modestly in 
Manhattan and also in the outer boroughs 
throughout 2018 and perhaps into 2019. 

 However, tax reform makes owning real 
estate more profitable for pass-through enti-
ties and that profitability could be passed 
along to sellers in the form of higher prices for 
their assets. Plus, the additional profits that 
corporations will make should be very accre-
tive to the underlying fundamentals of real 
estate as these companies could be taking 
more space and making more investments 
based on their effective doubling of profits 
under the new tax code. This could buoy val-
ues when downward pressure might other-
wise push them down further. Additionally, 
any upward pressure on values would lead to 
higher volumes as potential sellers decide to 
take advantage. Time will tell but there is rea-
son to be cautiously optimistic. This would 
not be the case in the absence of tax reform.

Robert Knakal is the chairman of New York 
investment sales for Cushman & Wakefield.
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