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3738. RUI QIN CHEN JUAN INDEX 

152958/16 plf-ap, v. 213 WEST 28 
LLC, def-res — Donald Eng, New 
York, for ap — Rosenberg & Estis, 
P.C., New York (Joshua Kopelow-
itz of counsel), for res — Order, 
Supreme Court, New York County 
(Shlomo S. Hagler, J.), entered 
on or about July 19, 2016, which, 
among other things, denied plain-
tiffs’ motion for a Yellowstone in-
junction, unanimously affirmed, 
without costs.

The motion court properly de-
nied the tenant plaintiffs’ motion 
for a Yellowstone injunction be-
cause the sole source of support 
for the motion was the English 
language affidavit of the non-Eng-
lish-speaking Rui Qin Chen Juan, 
which is inadmissible for want of 
a translator’s affidavit, as is re-
quired by CPLR 2102(b) and Rule 
14(a) of the New York County Su-
preme Court, Civil Branch, Rules 
of Justices. Thus, plaintiffs have 

provided no factual support for 
the motion.

Even were we to consider the 
affidavit, defendant’s arguments 
fall on the merits. Plaintiffs were 
clearly in default regarding provi-
sions in the lease requiring insur-
ance coverage. Most significantly, 
they failed to obtain continuous 
insurance coverage for the entire 
lease term (see Graubard Mollen 
Horowitz Pomeranz & Shapiro v. 
600 Third Ave. Assoc., 93 NY2d 508, 
514 [1999]). It is undisputed that 
there were two gaps in insurance 
coverage. The failure to obtain in-
surance is a material breach that 
may not be cured by the purchase 
of prospective insurance, as such 
insurance “does not protect de-
fendant [owner] against the un-
known universe of any claims aris-
ing during the period of no insur-
ance coverage” (Kyung Sik Kim v. 
Idylwood, N.Y., LLC, 66 AD3d 528, 
529 [1st Dept 2009]; accord 117-
119 Leasing Corp. v. Reliable Wool 
Stock, LLC, 139 AD3d 420, 421 [1st 
Dept 2016]). Nor was defendant 
obligated to exercise its option of 
securing insurance on plaintiffs’ 
behalf (see Jackson 37 Co., LLC v. 

Laumat, LLC, 31 AD3d 609, 610 [2d 
Dept 2006]).

Plaintiffs cannot complain that 
they were not granted an evi-
dentiary hearing, since no such 
hearing was ever requested. In 
any event, plaintiffs have not 
shown that any additional evi-
dence could change the result.

We have considered the parties’ 
remaining arguments and find 
them unavailing.

This constitutes the decision and 
order of the Supreme Court, Appel-
late Division, First Department.

   
SE

RV

ING THE BENCH
 

AND BAR SINCE 18
88

Thursday, April 20, 2017

RUI QIN CHEN JUAN INDEX 152958/16 plf-ap,  
v. 213 WEST 28 LLC, def-res

www. NYLJ.com

Reprinted with permission from the April 20, 2017 edition of the NEW YORK 
LAW JOURNAL © 2017 ALM Media Properties, LLC. All rights reserved. Further 
duplication without permission is prohibited. For information, contact 877-257-3382 
or reprints@alm.com. # 070-04-17-24 


